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 1.  TIME:  9:00   CASE#: MSC15-01876 
CASE NAME: JITBUNYACHOT VS. MSK DESIGN BUILD 
HEARING ON MOTION TO COMPEL ANSWERS TO DEMAND FOR INSPECTION 
FILED BY MSK DESIGN BUILD, INC., PETER KURTZ 
* TENTATIVE RULING: * 
 
Off-calendar at request of moving party. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01876 
CASE NAME: JITBUNYACHOT VS. MSK DESIGN BUILD 
HEARING ON MOTION TO COMPEL ANSWERS TO INTERROGATORIES 
FILED BY MSK DESIGN BUILD, INC., PETER KURTZ 
* TENTATIVE RULING: * 
 
Off-calendar at request of moving party. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-02197 
CASE NAME: MICHAEL HALL VS.  HENKEL CORP 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HENKEL CORPORATION 
* TENTATIVE RULING: * 
 
             Defendant Henkel’s Corporation Motion for Summary Judgment is granted.  There are 
no triable issues of fact and Defendant is entitled to judgment as a matter of law. 
 
Procedural Issues 
 

a. Defendant’s “Oversized” Moving Brief 
 Plaintiff complains that Defendant’s Memorandum of Points and Authorities exceeds the 
page limit set forth in Cal. Rules of Court.  Defendant’s Memo is 20 pages, excluding caption 
page, table of contents, and table of authorities.  The Memo complies with CRC, Rule 3.1113(d) 
and (h), as amended, effective January 1, 2017.  
 

b. Defendants’ Separate Statement of Undisputed Material Facts. 
 Plaintiff complains Defendant’s SSUMF fails to comply with CRC, Rule 3.1350.  
Plaintiff’s complaint regarding Defendant’s SSUMF is without merit. Plaintiff has not 
demonstrated immateriality of any of the 25 facts included in the Separate Statement. 
 

c. Defendant’s Request for Judicial Notice 
 Defendant requests the court to take judicial notice of the Summons and Complaint, 
pursuant to Evidence Code 452(d). The Court takes judicial notice of the existence of these 
documents as they are contained in the files of this Court.   
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d. Plaintiff’s Request for a Continuance 
   Plaintiff’s request for a continuance pursuant to CCP § 437c(h) to obtain additional 
discovery is denied.   Plaintiff’s affidavit fails to allege good cause exists for a continuance.  
“There must be a justifiable reason why the essential facts cannot be presented. An 
inappropriate delay in seeking to obtain the facts may not be a valid reason why the facts cannot 
then be presented.” (Cooksey v. Alexakis (2004) 123 Cal.App.4th 246, 257.)    
 
 Here, the evidence indicates that the Settlement/Mediation unsuccessful concluded in 
May 2016.  Plaintiff failed to appear at the CMC scheduled for July 8, 2016.  Plaintiff appeared 
in pro per at OSC re: Failure to Appear on August 11, 2016.  The CMC was continued to August 
25, 2016.  Plaintiff appeared in pro per.  At that time, the Court set the trial date for May 2017.  
Plaintiff submitted his first discovery request in March 2017.  Plaintiff has not submitted any 
excuse for not retaining counsel or not conducting discovery in the intervening months.  Plaintiff 
has not presented a justifiable reason what discovery was not conducted early.   
 
Motion for Summary Judgment 
 Plaintiff, an African American male, witnessed an industrial accident at work.  Plaintiff 
one of the first responders, helped to free the trapped worker from the machine that had he 
fallen in.  Unfortunately, the victim suffered dismemberment and later died. Plaintiff was 
traumatized and took leave from work.  Over a year later, Plaintiff, an at-will employee, 
remained on leave.  While on leave Plaintiff filed a complaint with the Department of Fair 
Employment and Housing complaining of race discrimination and retaliation.  About a month 
later, Plaintiff was terminated.  Plaintiff alleges his termination was a retaliation for his 
complaining about racial discrimination and retaliation.   
 
 Defendant brings this motion for summary judgment on the ground Plaintiff’s race 
discrimination and retaliation claims fail as a matter of law. Defendant have legitimate reasons 
for its adverse employment decisions, unrelated to any discriminatory or retaliatory motive. 
Plaintiff has no evidence that Defendants’ documented and corroborated reasons for its 
decisions were pretext for discrimination or retaliation. 
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence.  (Evid. Code §500; 
Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)    
 
 “Because of the similarity between state and federal employment discrimination laws, 
California courts look to pertinent federal precedent when applying our own statutes. In 
particular, California has adopted the three-stage burden-shifting test established by the United 
States Supreme Court for trying claims of discrimination, including age discrimination, based on 
a theory of disparate treatment.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.)   
 
 ‘‘Federal and California courts have acknowledged the difficulty of proving intentional 
discrimination: ‘Proving intentional discrimination can be difficult because [t]here will seldom be 
‘eyewitness’ testimony as to the employer's mental processes.” … It is rare for a plaintiff to be 
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able to produce direct evidence or “smoking gun” evidence of discrimination. …’” (Arteaga v. 
Brink's, Inc. (2008) 163 Cal.App.4th 327, 342-343.) [Internal quotations omitted.] 
 
  The United States Supreme Court had developed rules regarding the allocations of 
burdens in discrimination/retaliation cases. McDonnell Douglas Corp. v. Green (1973)] 411 U.S. 
792 [36 L. Ed. 2d 668, 93 S. Ct. 1817].)  “‘First, it is the plaintiff's burden to prove by a 
preponderance of the evidence a prima facie case of discrimination. Second, if the plaintiff 
proves the prima facie case, then the burden shifts to the defendant to [articulate a] legitimate 
nondiscriminatory reason for its employment decision. Third, if the defendant [offers such a 
reason], then the plaintiff must have an opportunity to show by a preponderance of the evidence 
that the legitimate reasons offered by the defendant were not its true reasons, but were a 
pretext for discrimination. …’ …”  (Arteaga v. Brink's, Inc., supra 163 Cal.App.4th at 342-343.) 
 
 However, the McDonnell-Douglas test was originally developed for use at trial, not in 
summary judgment proceedings.  “The burden is reversed in the case of a summary issue 
adjudication or summary judgment motion. …” ’ ” (Sada v. Robert F. Kennedy Medical Center 
(1997) 56 Cal.App.4th 138, 150–151. “If the employer presents admissible evidence either that 
one or more of plaintiff's prima facie elements is lacking, or that the adverse employment action 
was based on legitimate, nondiscriminatory factors, the employer will be entitled to summary 
judgment unless the plaintiff produces admissible evidence which raises a triable issue of fact 
material to the defendant's showing.” (Arteaga v. Brink's, Inc., supra, 163 Cal.App.4th 327, 343-
344.) 
 
 

A. Defendant’s Initial Burden:  Defendant Proffered Legitimate Reason for Adverse 
Employment Actions 
 

 “In a disparate treatment case, liability depends on whether the protected trait [ ] actually 
motivated the employer's decision…. Whatever the employer's decisionmaking process, a 
disparate treatment claim cannot succeed unless the employee's protected trait actually played 
a role in that process and had a determinative influence on the outcome.”  (Hazen Paper Co. v. 
Biggins (1993) 507 U.S. 604, 610.)   
  Plaintiff bases his discrimination and retaliation claims on four alleged unlawful actions 
by Henkel:  (1) denial of “promotions,” (2) denial of “salary increases,” (3) denial of “the 
opportunity to work overtime,” and (4) the June 11, 2014 termination. 
  
 
Denial of Promotions and Compensation Claim 
 
 The evidence shows Plaintiff was promoted throughout his employment (Plaintiff’s 
Depo., 63:18-25, 65:16-67, Isvoranu Decl.)  Plaintiff was promoted at least twice during his 
employment.  (Plaintiff’s Depo., 63:18-25, 65:16-67:4, Isvoranu Decl.)  
Additionally, compensation at Henkel’s Bay Point facility is not lock-step or a direct function of 
years of service.  It is based on experience and qualifications upon hire, skill level, on-the-job 
performance, merit.  (SSUMF #6.) Plaintiff’s hourly rate nearly doubled during his employment.  
(SSUMF #7.)  Plaintiff’s compensation was above the market average.  Plaintiff was earning 
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$29.47 per hour, above the market rate of $26.25 per hour. (SSUMF #9.)  There is no evidence 
that individuals similarly situated to him were earning a higher rate. 
 
 As to Defendant’s decision to not promote Plaintiff after the 2013 review, Defendant 
genuinely perceived that Plaintiff needed to improve his conduct and skills, but even so, Plaintiff 
was only one of four Mechanics receiving an increase about 3% in 2012.  In 2013, every 
mechanic received a lowed percentage compared to 2012.  (SSUMF #10.) 
 
 
Denial of Overtime Opportunity 
 
 Defendant submitted evidence showing Plaintiff was not denied overtime. Defendant had 
two types of overtime in the Maintenance Department: (1) occasional overtime, needed on a 
case-by-case basis to complete a work order on weekday; and (2) weekend scheduled 
overtime, assigned on first-come basis. (SSUMF #11.)  Plaintiff admits he perceived no overtime 
fairness issues.  (SSUMF #13.)   
 In fact, the data shows that of the 35 pay periods during which Plaintiff worked from 
December 25, 2011 to April 14, 2013, he reported overtime during all but a single pay period.  
(Malzahn Decl., Exh. K.) 
 
 
Plaintiff’s Termination 
 
 Defendant submitted evidence showing Plaintiff had already exhausted his 12 weeks of 
unpaid leave (ended in July 2013) to which he was entitled under the Family Medical Leave Act.  
Defendant Henkel indicated it could not afford to keep Plaintiff employed indefinitely, without any 
indication that the he could soon return to his job. (SSUMF #20, Malzahn Decl., ¶13.) Plaintiff’s 
leave was repeatedly extended for more than one year.  (SSUMF #15.) Plaintiff never 
communicated with Henkel during his leave and therefore never provided a date-certain for his 
return.  (SSUMF #21.)  Plaintiff’s termination had nothing to do with his race, any protected 
characteristic, or his alleged complaints. (SSUMF #20, Malzahn Decl., ¶15.) Defendant 
contends the termination was a business decision. 
 
 Decisional authorities interpreting the FEHA consistently hold that “[e]mployers need not 
retain an employee on the payroll on an indefinite leave of absence when that employee is 
unable to work.”  (McCarthy v. R.J. Reynolds Tobacco Co. (E.D.Cal. 2011) 819 F.Supp.2d 923, 
936.) Plaintiff’s lengthy unpaid leave, ten months before he filed the charge with DFEH, created 
a legitimate basis for termination before Plaintiff engaged in any protected activity.  (SSUMF 
#14-15.)  Additionally, there was a supervening event—Dr. Sigal’s conclusion that Plaintiff was 
unable to return to work.  (SSUMF ##18-19.)  Plaintiff is still not released to work in any capacity 
and has no idea when he might be. (Plaintiff’s Depo., 55: 13-24; 59:12-24.)  
 
 There is no evidence Defendant terminated Plaintiff’s employment because of his race or 
for engaging in protected activity. “The court does not sit as a super-personnel panel. [Citation.]  
Even a bad or mistaken business decision does not violate Title VII if the basis for that decision 
is not retaliatory.” Willis v. Marion County Auditor's Office (7th Cir. 1997) 118 F.3d 542, 548. 
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A. Plaintiff Burden:  Proffered Reason Pretext for Discrimination and Retaliation  

 
  Defendant produced substantial evidence of a legitimate, nondiscriminatory reason for 
Plaintiff’s termination and other employment decisions affecting Plaintiff. At this point, the 
presumption of unlawful discrimination "simply drops out of the picture." (St. Mary's Honor 
Center v. Hicks, supra, 509 U.S. 502, 511.)   Consequently, the burden shifted to Plaintiff to 
"produce 'substantial responsive evidence' that the employer's showing was untrue or 
pretextual.”  (Horn v. Cushman & Wakefield Western (1999) 72 Cal.App.4th 798, 807.) To avoid 
summary judgment, Plaintiff has to do more “than establish a prima facie case and deny the 
credibility of the Defendant’s witnesses. The court in Horn stated, “We emphasize that an issue 
of fact can only be created by a conflict of evidence. It is not created by speculation or 
conjecture. [Citation.]”  (Ibid.) 
 
 “‘[T]he plaintiff may establish pretext 'either directly by persuading the court that a 
discriminatory reason more likely motivated the employer or indirectly by showing that the 
employer's proffered explanation is unworthy of credence.’” (Morgan v. Regents of University of 
California (2000) 88 Cal.App.4th 52, 68.  
   
 “Circumstantial evidence of 'pretense' must be 'specific' and 'substantial' in order to 
create a triable issue with respect to whether the employer intended to discriminate on an 
improper basis. [Citation.] ‘With direct evidence of pretext, ‘a triable issue as to the actual 
motivation of the employer is created even if the evidence is not substantial.’ [Citation.] ‘The 
plaintiff is required to produce 'very little' direct evidence of the employer's discriminatory intent 
to move past summary judgment.’ [Citation.]” (Morgan v. Regents of University of California, 
supra, 88 Cal.App.4th at 68-69.)  
 
 Plaintiff failed to produce evidence to show that Henkel’s legitimate, non-discriminatory 
reasons were untrue or pretextual.   
 
 Plaintiff alleges the DFEH claim was filed on February 4, 2014.  (Complaint, ¶10.)  
Plaintiff had one year to file a complaint with the DFEH. “No complaint may be filed after the 
expiration of one year from the date upon which the alleged unlawful practice or refusal to 
cooperate occurred…”  (Gov. Code, § 12960(d).) So, actionable conduct, at issue must have 
occurred after February 3, 2013 for the discrimination claims.  In the Opposition, Plaintiff’s 
submitted the following evidence to support the claim of race discrimination: 
 
 
Failure to Promote: 
 
 Hall Declaration, ¶¶4-10. The evidence points to conduct occurring before February 
2013.  Plaintiff admits in his deposition that he was promoted.  (Plaintiff’s Depo., 63:18-25, 
65:16-67:4.)   
 
 
Hostile Environment: 
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 Plaintiff has articulated numerous instances of conduct to support a hostile work 
environment, but he has not separately allege an independent claim for hostile work 
environment. However, the Court has considered Plaintiff’s evidence as follows: 
 

1. Plaintiff’s supervisor, Tim Burns, and Larry Dovolt allegedly showed him racial jokes.  
This occurred before 2013.  (Plaintiff’s Depo. Testimony, 264:2-265:9., Exh. 1, Isvoranu 
Decl.) 

2. One day the word “Nigger” was written on the lockers of African Americans at Henkel 
Bay Point facility. This occurred in 2007 or 2009.  (See Defendant’s Response to 
Plaintiffs UDF No. 4; Evidentiary Objections Nos. 9-11; Plaintiff’s Depo., 256:23-257-18.) 

3. The result of the Gelfond Group’s Survey of the employees found the Henkel Bay Point 
Facility had racial problems. (Plaintiff’s evidence, Exhibit E (Plaintiff’s Notice Lodgment 
of Evidence) does not state what Plaintiff concludes. (See Defendant’s Response to 
Plaintiff’s UDF No. 5 and Evidentiary Objection No. 12) 

4. Doris Lavezzo made false negative reports about Plaintiff and Human Resources failed 
to respond or investigate.  In support, Plaintiff submitted Exh. A (Plaintiff’s Notice of 
Lodgment of Evidence.)  Plaintiff’s evidence has no foundation.  It is not clear “this” 
timeline was submitted to Defendant.  Plaintiff presented no evidence that this person 
acted with discriminatory animus.  "For an employer to prevail the jury need not 
determine that the employer was correct in its assessment of the employee's 
performance; it need only determine that the defendant in good faith believed plaintiff's 
performance to be unsatisfactory. . . ." (Elrod v. Sears, Roebuck & Co. (11th Cir. 1991) 
939 F.2d 1466, 1470.)  Additionally, Plaintiff presented no evidence that Lavezzo was 
one of decisionmakers in the adverse employment actions taken against him.   

5. Plaintiff’s Declaration states that in 2015, 49 people signed a petition complaining about 
Lavezzo’s discriminatory treatment of African American males.  Plaintiff has no personal 
knowledge as Plaintiff was on leave.  (See Defendant’s Objection to Evidence Nos. 13 
and 14.) 

 
 
Overtime Opportunities: 
 
 As to overtime opportunities, Plaintiff’s Declaration is contradicted by his deposition 
testimony. His deposition testimony states overtime was offered fairly.  (Hall Decl, ¶18; Plaintiff 
Deo., 363:16-24, 368-17-369:2; 356:4-16, Exh. 1, Isvoranu Reply Decl.) 
 
 
Failure to Train: 
 As to denial of training because of race, (Hall Decl., ¶¶20-21), the summary judgment 
motion is limit to the boundaries of the pleadings. This is not alleged in the complaint. 
 
 
Retaliatory Action based on His Complaints about Inadequate Training: 
 
 Plaintiff’s Decl., ¶24-27—The evidence actually shows Plaintiff was reprimanded for not 
following Henkel’s lock-out policy. Plaintiff’s evidence does not raise a question of fact as to 
whether the reason was pretext for retaliatory behavior. “Where timing is the only basis for a 
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claim of retaliation, and gradual adverse job actions began well before the plaintiff had ever 
engaged in any protected activity, an inference of retaliation does not arise.” (Slattery v. Swiss 
Reinsurance Am. Corp. (2d Cir. 2001) 248 F.3d 87, 95.)  
 
 
Negative 2013 Performance Review  
 
 Plaintiff’s Decl., ¶32.  Plaintiff filed a DFEH claim alleging discrimination and retaliation in 
February 2014.  Nearly a month later, on March 3, 2014, Henkel gave Plaintiff a negative 
performance review. The review was prepared shortly after Plaintiff filed the complaint in March. 
However, Plaintiff’s previous review was prepared in March of 2013.  So, the timing is not 
unusual as Plaintiff suggests, but appears to be an ordinary annual review.  Moreover, Plaintiff 
was not released based on his performance, but on his inability to return to work.   (Plaintiff’s 
Depo., 55: 13-24; 59:12-24.)   
 
 
Termination 
 Plaintiff submitted the Declaration of John Rochios, Ph.D., Plaintiff’s therapist.  Dr. 
Rochios stated that he had determined that Plaintiff was cleared to work on June 15, 2014.  
(Rochios Decl., ¶4) However, this evidence is contradicted by Dr. Rochios’ letter to Henkel, 
dated June 9, 2014.  In the most recent letter, Dr. Rochios stated Plaintiff may return to work 
December 15, 2014.  (Malzahn Decl., Exh.1.) Plaintiff own deposition testimony states he is not 
ready and no doctor has released him to return to work (Plaintiff’s Depo., 55: 13-24; 59:12-24.)   
  
 Plaintiff’s wrongful termination claim is bootstrapped to his failed discrimination and 
retaliation claims.  As such, it may not stand independent as Plaintiff has not identified any other 
public policy violated by his termination.   
 
 Plaintiff’s evidence failed to raise a triable issue of fact as to whether the legitimate, non-
discriminatory reasons for adverse employment action against Plaintiff were pretextual for 
discrimination or retaliation.  Thus, Defendant’s motion for summary judgment is granted. 
 
Defendant’s Evidentiary Objections 

1. Objection 1—Overruled 
2. Objection 2—Sustained. Hearsay 
3. Objection 3—Sustained.  Hearsay and lack of personal knowledge 
4. Objection 4—Overruled. 
5. Objection 5—Overruled.  
6. Objection 6—Overruled. 
7. Objection 7—Sustained.  Speculation. 
8. Objection 8—Overruled.  
9. Objection 9—Sustained.  Hearsay 
10. Objection 10—Sustained.  Irrelevant 
11. Objection 11—Sustained.  Irrelevant 
12. Objection 12—Sustained. Lack of personal knowledge, Hearsay. 
13. Objection 13—Overruled. 
14. Objection 14—Sustained.  Irrelevant.  
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15. Objection 15—Overruled. 
16. Objection 16—Overruled.  
17. Objection 17—Sustained.—Irrelevant.  Beyond scope of pleadings. 
18. Objection 18.  Sustained.  Hearsay, Lack of personal knowledge. 
19. Objection 19—Overruled. 
20. Objection 20—Overruled. 
21. Objection 21—Overruled.  
22. Objection 22—Overruled.   
23. Objection 23—Overruled, but has tendency to mislead. 
24. Objection 24—Overruled.  
25. Objection 25—Sustained.  Hearsay. 

 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01506 
CASE NAME: PETER BATANIDES VS. NANCY VON SCHWAB 
HEARING ON MOTION FOR CHANGE OF VENUE / TRANSFER TO SONOMA COUNTY 
FILED BY PETER BATANIDES, STEVEN BATANIDES 
* TENTATIVE RULING: * 
 
Motion dropped by agreement of parties. 
 

  

 5.  TIME: 10:00   CASE#: MSL16-03336 
CASE NAME: LOBEL FINANCIAL CORP VS. ANDRES 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 

 

 


